
 

Warsaw, April 25, 2015 

 

 

 

The Chancellor Of The Federal Republic Of Germany 

 

Dear Chancellor Merkel,  

 

Before the German Minimum Wage Act (MiLoG) was introduced, relations between our states had been 

developing in a perfect pattern. All the historical prejudices had disappeared; both countries had retained 

their strong national identity, but were increasingly seeing each other as members of one European family 

- Europeans. To a large extent, thanks to this open approach, Polish exports to Germany are now 16 

times higher than 25 years ago, and more than 40% of exported commodities go to this market. A similar 

share is noted for German imports to Poland. At the same time, it is with great pleasure that we welcome 

the new investments of German companies in Poland. In a recent study of the Polish-German Chamber  

of Commerce and Industry, as many as 94% of them are happy with the decision to enter our country.  

We have achieved so much together.  

In this context, we are even more surprised by the German Government’s initiative related to the above 

Act. We see it as an attempt to rebuild borders between our countries. Whether or not the Act is legal  

is being investigated by the European Commission, but we can already experience its negative impact  

in everyday relations between companies that have been cooperating for years, manifesting itself in 

distrust, misunderstanding, fear of sanctions and elements of nationalism. It is completely the opposite 

direction to that in which we were heading until recently.  

 

Dear Madam Chancellor, 

We hereby place in your hands our arguments pertaining to the Minimum Wage Act (MiLoG), and we 

urge you not to build any borders between our states.  

 

Sincerely, 

 

Maciej Wroński 

Chairman 

Employers’ Association  

“Transport and Logistics Poland”  

  



POSITION ON THE GERMAN MINIMUM WAGE 

27 APRIL 2015 

1. INTRODUCTION 

The German Minimum Wage Act (MiLoG) was adopted on 11 August 2014 and entered into force on 16 

August 2014. Its application commenced on 1 January 2015. It establishes (§1 Section 2) a common 

minimum rate per hour of work amounting to 8.5 euro, and guarantees (§ 1 Section 1) the possibility for 

every worker to a claim payment of at least this rate against the employer. The MiLoG Act (§ 20) requires 

employers that are "established in the country and abroad" to pay their workers employed in the country 

(im Inland) a remuneration guaranteeing at least the above minimum rate.  

2. ACTUAL OBJECTIVE OF MiLoG  

The purpose of introducing MiLoG is to protect the German economic interest and the German market 

through the deliberate obstruction of the freedom to provide services in the common market of the 

European Union by operators from other Member States of the European Union. As a manifestation of 

protectionist practices, MiLoG reduces competitiveness in the European Union. 

3. LEGAL MEASURES NECESSARY IN CONNECTION WITH MiLoG 

It is necessary to review the actual legislative reasons for introducing MiLoG, and this should be done by 

the Court of Justice of the European Union (CJEU). The objectives of the regulations introduced should 

respect the primary law of the European Union, i.e. the provisions of the Treaty on the Functioning of the 

European Union (TFEU) (see C-369/96 Arblade).  

Consequently, it is essential to suspend the provisions of MiLoG in full, until the legal allegations have 

been finally settled.  

4. MILOG’S INCOMPATIBILITY WITH NATIONAL GERMAN LAW  

 

4.1. A violation of the freedom to conclude collective agreements (Article 9, Section 3 of the Basic 

Law); 

4.2. A violation of constitutional standards on vacatio legis; 

4.3. The introduction of discriminatory practices in public procurement against operators outside the 

Federal Republic of Germany (an unclear provisions in MiLoG that may oblige subcontractors 

(whether German or foreign) to pay minimum hourly rates in connection with a German public 

procurement contract, even when the subcontractor’s work is performed outside the Federal 

Republic of Germany - §21(2) of MiLoG); 

4.4. The German legislator uses unclear terms to define the employers’ obligations, such as the 

obligation to provide "documents indirectly or directly confirming whether or not the 

requirements of the MiLoG Act were met,” while at the same time introducing sanctions (a fine 

of 500,000 euro) for "improper" or "incomplete" performance of the above obligations.   

 

5. MiLoG’S INCOMPATIBILITY WITH THE TREATY ON THE FUNCTIONING OF 

THE EUROPEAN UNION 

 

5.1. A violation of the freedom to provide services (Articles 56 and 58 of the TFEU) on the internal 

market of the European Union, by restricting access to the market for operators from other 

Member States  

 

 Article. 26 of the TFEU provides that the internal market comprises an area without internal 

frontiers, in which the free movement of goods, persons, services and capital is ensured in 



accordance with the provisions of the Treaties. Each of these freedoms should be interpreted 

in the context of the above provision (C-72/03 Carbonati Apuani, C-9/99 Echirolles 

Distribution). The freedom to provide services is considered a fundamental freedom (C-49/89 

Corsica Ferries; C-112/00, Schmidberger); 

 it is unacceptable to restrict access to the market, i.e. introduce national regulations to make 

the provision of services between Member States more difficult than the provision of services 

on the domestic market (C-76/05 Schwarz); 

 it is not acceptable to carry out measures that hinder or make less attractive the activities of a 

service provider from one Member State, where it provides such services legally in another 

Member State (C-250/06 United Pan Europe Communication, C-17/00 De Coster, C-544/03 and 

C545/03 Mobistar, C-94/04 and C 202/04 Cipolla); 

 MiLoG constitutes stealth discrimination, as it outwardly targets domestic and foreign 

operators, but in fact it is the foreign ones that are more affected (C-61/77 Commission v 

Ireland). For example, exclusions in MiLoG in practice relate only to entities operating under 

German law. Moreover, the Minimum Wage Commission, established by the MiLoG Act, 

when adjusting the minimum wage refers to the economic interests of German operators - 

employers and trade unions (§11 Section 2 in connection with §10 Section 3 of MiLoG), 

which are the only ones that may present their written position on the adjustment.  

 MiLoG introduces grossly tedious administrative duties, mainly targeting entities from 

outside the Federal Republic of Germany, including imposing an additional requirement on 

employers from outside the Federal Republic of Germany on record-keeping to be done in 

Germany; 

 

5.2. A violation of the freedom to provide services, through forcing undertakings in another Member 

State of the European Union to comply with two sets of legal standards (C-76/90). A foreign 

employer providing services in Europe is obliged, according to MiLoG, to meet the legal 

requirements applicable to its registered office, but also those of German law, despite not using 

the benefit of freedom of establishment (i.e. for example not creating a company).  

5.3. Violating the freedom to provide services by introducing a national measure in violation of the 

principle of proportionality of the intended measure to its objective (C 36/02 Omega Spielhallen). 

Restricting the freedom may be justified by an important "overriding public interest" (“imperative 

requirements”). The measures must, however, comply with the requirements of the principle of 

proportionality, i.e. lead to achieving to their objective and may not go beyond what is necessary 

to achieve it (C-55/94 Gebhard). 

5.4. Violating the freedom to provide services by there being no “overriding public interest” justifying 

the restrictions on the freedom to provide services such as: 

 protecting workers’ interests (equitable remuneration); 

 public policy. 

 

Protection of workers (C-549/12 Bundesdruckerei) i.e. the requirement of an equitable 

remuneration in the state where the services are provided is linked with the cost of living in that 

Member State. If the contractor does not have such a link, then obliging it to provide the same 

minimum wage as in the country where the services are provided would make it impossible for it 

to leverage a competitive benefit from the differences existing between the respective rates of 

wages. 

  

Public policy issues (Article 62 in conjunction with Article 52 of the TFEU), i.e. an "overriding 

public interest", such as state security, is not connected with employee remuneration. 



5.5. Violating Article 170 of TFEU – MiLoG prevents the establishment and development of trans-

European networks in the transport infrastructure (Article 170 of the TFEU) and the concept of 

creating a single European transport area. 

 

6.         OTHER IMPORTANT LEGAL RESERVATIONS 

 

6.1. The unjustified adoption of the extended definition of the concept of a posted worker under 

Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 

concerning the posting of workers in the framework of the provision of services. Posted workers 

are treated as equivalent to mobile workers (international transport), whose work is based on 

temporary, cross-border movement. The worker's employment relationship is governed by the 

law applicable to the employer’s registered office. The employer’s registered office is both the 

start and the end point of the mobile worker’s journey (place where the work begins). The work 

of a mobile worker in international transport does not result in changing their residence, also 

within the meaning of social security law and tax law. In this area, a clarification is required 

concerning the scope of the concept of a "posted worker" within the meaning of Directive 

96/71/EC, as to who will be entitled to a minimum wage according to MiLoG, as well as 

concerning the issues related to the equivalence of individual components of remuneration. 

6.2. No distinction between the special legal and factual nature of the various branches of the 

economy and the nature of the work of individual occupational groups covered by MiLoG.  

6.3. Using the term “social dumping” in the justification of MiLoG, which is a vague, overly simplified 

and political concept. In light of the most recent research on defining/the criteria for social 

dumping, any specific legal arrangements are premature.   

6.4. Unjustified interference in the legal relations of another Member State, by undermining the 

existing content of employment contracts, collective agreements and work schedules of individual 

occupational groups of worker in the private and public sector.  

 

7. UNDERMINING THE IDEA OF TRANSNATIONAL SECTORAL DIALOGUE AND 

THE DEBATE ON THE EUROPEAN MINIMUM WAGE  

 

7.1. Introducing MiLoG significantly weakens the efforts of social partners to develop and strengthen 

European sectoral social dialogue, whether in the form of framework agreements implemented as 

directives or independent arrangements.  



7.2. MiLoG undermines the debate on the European minimum wage, although it is precisely this issue 

that requires urgent intervention from the EU legislator.  

 

8. EXPECTATIONS  

 

8.1. To verify the legislative reasons for introducing the MiLoG, in particular with respect to the 

freedom to provide services in the European Union,  

8.2. To suspend the application of MiLoG in full, for undertakings from the international transport 

industry and to suspend the work on other similar national regulations in the European Union, 

pending the resolution of the legal issues; and  

8.3. To start discussions and legislative work on systemic solutions for remunerations in international 

transport as soon as possible, based on European sectoral dialogue; 

8.4. Clarify the concept of a "posted worker" within the meaning of Directive 96/71/EC.  

 

 


